State v. Ball Appellant\u27s Brief Dckt. 35627 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
4-15-2010
State v. Ball Appellant's Brief Dckt. 35627
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.
Recommended Citation
"State v. Ball Appellant's Brief Dckt. 35627" (2010). Idaho Supreme Court Records & Briefs. 241.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/241
IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, 








BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF KOOTENAI 
HONORABLE FRED GIBLER 
District Judge 
MOLLY J. HUSKEY 
State Appellate Public Defender 
State of  ldaho 
I.S.B. # 4843 
SARA 6. THOMAS 
Chief, Appellate Unit 
I.S.B. # 5867 
HEATHER M. CARLSON 
Deputy State Appellate Public Defender 
I.S.B. # 7148 
3647 Lake Harbor Lane 
Boise, ldaho 83703 
(208) 334-271 2 
ATTORNEYS FOR 
DEFENDANT-APPELLANT 
KENNETH K. JORGENSEN 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ldaho 83720-0010 
j208) 334-4534 
----.i ! Suprema Cou? -.-Cctirt o! Appeals-. .. . 1 %R!ed op I?TS by: -:- 
ATTORNEY FOR 
PLAINTIFF-RESPONDENT 
TABLE OF CONTENTS 
PAGE 
TABLE OF AUTHORITIES .................................................................................. ii 
STATEMENT OF THE CASE ............ 
Nature of the Case ..................................................................................... I 
Statement of the Facts and 
Course of Proceedings ............................................................................... 1 
ISSUES PRESENTED ON APPEAL ..................................................................... 2 
ARGUMENT .......................................................................................................... 4 
I. The District Court Abused Its Discretion By Refusing To Be 
Bound By The Rule 11 Plea Agreement At Sentencing, 
After It Had The Benefit Of The Psychosexual 
And Polygraph Examinations ..................................................................... 4 
II. Mr. Ball Contends The District Court Abused Its Discretion 
When It Sentenced Him To Twenty Years, With Seven 
Years Fixed, Following His Guilty Plea To Rape ........................................ 7
CONCLUSION .................................................................................................... I 0
CERTIFICATE OF MAILING ............................................................................... II 
TABLE OF AUTHORITIES 
Cases 
Schoger v . State. 2010 WL 337688 (Feb . 1. 2010) ............................................. 4 
Sfafe v . Broadhead. 120 Idaho 141. 814 P.2d 401 (1991) .................................... 8 
Sfafe v . Brown. 121 Idaho 385. 825 P.2d 482 (1992) ......................................... 8 
...................................... Sfafe v . Hedger, 11 5 Idaho 598. 768 P.2d 1331 (1 989) 4 
Sfafe v . Jackson. 130 Idaho 293. 939 P.2d 1372 (1997) ...................................... 8 
Sfafe v . Reinke. 103 Idaho 771. 653 P.2d 1183 (Ct . App . 1982) .......................... 7 
Rules 
I.C.R. 11(9(2) ........................................................................................................ 5 
I.C.R. 11(f)(4) ....................................................................................................... 4 
STATEMENT OF THE CASE 
Nature of the Case 
Jeffrey Ball appeals from the district court's Judgment and Sentence. He 
contends that the district court abused its discretion by refusing to be bound by the plea 
agreement at sentencing, because Mr. Ball had already waived his Fifth Amendment 
rights as part of the agreement by participating in the psychosexual and presentence 
reports, and because the district court had the benefit of these reports at Mr. Ball's 
sentencing. Mr. Ball also contends that the district court abused its discretion when it 
sentenced him to twenty years, with seven years fixed, for rape. 
Statement of the Facts and Course of Proceedinas 
In 2008, Mr. Ball was charged by Information with rape. (R., pp.216-17.) 
Pursuant to a plea agreement, Mr. Ball pled guilty to the charge. (Tr.4114108, p.16, 
Ls.7-9; R., pp.216-218.) In exchange, the State agreed to dismiss another case against 
Mr. Ball for possession of a firearm, and the parties agreed to a maximum ten year 
sentence that would be binding on the district court under Idaho Criminal Rule 11, 
although how the ten year sentence would be composed would be up to the court with 
the parties free to make recommendations. (Tr.4114108, p.5, Ls.9-18.) Additionally, 
under the terms of the plea agreement, Mr. Ball agreed to waive his Fifth Amendment 
rights and undergo a psychosexual evaluation and polygraph, and the State agreed not 
to charge Mr. Ball with any offenses stemming from information gained through the 
polygraph, and psychosexual evaluation, or based on evidence found as a result of the 
search warrant. (Tr.4114/08, p.5, L.19 - p.6, L.16.) 
At the outset of the sentencing hearing, the district court informed Mr. Ball that it 
had decided it was not going to follow the terms of the plea agreement, and gave 
Mr. Ball the opportunity to withdraw his plea. (Tr.4114108, p.20, Ls.12-24.) Mr. Ball 
ultimately chose to proceed with sentencing and was sentenced to twenty years, with 
seven years fixed. (Tr.4114108, p.24, Ls.14-20, p.34, Ls.15-21; R., pp.263-67.) Mr. Ball 
filed a timely Notice of Appeal from the district court's Judgment and Sentence. 
(R., pp.271-73.) Mr. Ball also filed a timely ldaho Criminal Rule 35 (hereinafter, Rule 
35) motion asking the district court reconsider his sentence and requesting a hearing on 
the motion on August 1, 2008. (R., pp.277-78.) The district court subsequently denied 
Mr. Ball's Rule 35 motion following a hearing on the matter. (Augmentation: Order 
denying rule 35 motion.)' 
' Because no new information was provided in support of the Rule 35 motion, the issue 
is not being pursued on appeal. See State v. Huffman, 144 ldaho 201, 159 P.3d 838 
(2007). 
ISSUES 
I Did the district court abuse its discretion by refusing to be bound by the Rule 11 
plea agreement at sentencing, after it had the benefit of the psychosexual and 
polygraph examinations? 
2. Did the district court abuse its discretion when it sentenced Mr. Ball to twenty 
years, with seven years fixed, following his guilty plea to rape? 
ARGUMENT 
The District Court Abused Its Discretion Bv Refusina To Be Bound Bv The Rule 11 Plea 
Aareement At Sentencinn. After It Had The Benefit Of The Psvchosexual And 
Polvnra~h Examinations 
Mr. Ball contends that the district court abused its discretion by refusing to be 
bound by the Rule 11 plea agreement at sentencing, after it had already received and 
reviewed Mr. Ball's psychosexual and polygraph examinations. Recently, in Schoger v. 
State, 2010 WL 337688 (Feb. 1, 2010), the ldaho Supreme Court held that when 
reviewing the district court's rejection of a guilty plea, the Court will review such 
rejection for an abuse of discretion. Id. at *5. To determine whether the district court 
abused its discretion, the appellate courts look at: "(I) whether the court rightly 
perceived that the issue was one of discretion; (2) whether the court acted within the 
outer boundaries of its discretion and consistently with any legal standards applicable to 
the specific choices; and (3) whether it reached its decision by an exercise of reason." 
Stafe v. Hedger, 1 15 ldaho 598, 600-601, 768 P.2d 1331, 1333-34 (1989). 
Normally, under ldaho Criminal Rule 11(f)(4), if the plea agreement is one that is 
binding on the district court and the court chooses to reject the agreement, the court 
must give the defendant an opportunity to withdraw his guilty plea. I.C.R. I l(f)(4). In 
this case, the district court gave Mr. Ball that option, and Mr. Ball chose not to withdraw 
his guilty plea. (Tr.4/14/08, p.20, Ls.12-24, p.24, Ls.14-20.) However, Mr. Bail 
contends that this case is different and the opportunity to withdraw his plea was not a 
sufficient remedy. By the time the district court chose to inform Mr. Ball that it was not 
going to be bound by the plea agreement, Mr. Ball had already waived his Fifth 
Amendment rights by participating in the psychosexual evaluation and polygraph, giving 
the district court the benefit of both of these documents at sentencing. Therefore, he 
contends the district court abused its discretion when it refused to be bound by the plea 
agreement and proceeded to sentence Mr. Ball with the benefit of the psychosexual 
evaluation and polygraph exam. 
Under the terms of the plea agreement in this case, Mr. Ball specifically agreed 
to waive his Fifth Amendment rights and undergo a psychosexual evaluation and 
polygraph. (Tr.4114108, p.5, L.19 - p.6, L.16.) ldaho Criminal Rule 11, provides that 
when considering a binding plea agreement "the court may accept or reject the 
agreement, or may defer its decision as to the acceptance or rejection until there has 
been an opportunity to consider the presentence report." I.C.R. 11(9(2). Here, when 
the district court accepted Mr. Ball's plea, it did not condition its acceptance of the plea 
on a review of these evaluations; rather, the court simply told Mr. Ball that it would defer 
a decision about the plea agreement until the sentencing hearing. (Tr.4114108, p.13, 
Ls.8-17.) 
However, nothing in ldaho Criminal Rule 11(f)(2) allows for the district court to 
simply wait until sentencing to determine to accept a plea agreement. Instead, Rule 
ll(f)(2) only allows the district court to defer its decision until after it has had an 
opportunity to consider the presentence report. I.C.R. 11(9(2). Additionally, although 
Rule I l(f)(2) does permit that the district court to condition its acceptance of the plea 
agreement on review of the presentence report, it does not mention other evaluations, 
such as a psychosexual evaluation or polygraph examination. Mr. Ball contends that by 
accepting his plea, which was conditioned on his waiver of his Fifth Amendment rights 
and participation in the psychosexual and polygraph evaluations, without specifically 
stating it was deferring its decision until it had an opportunity to review the evaluations, 
the district court bound itself to the plea agreement when it accepted Mr. Ball's plea. 
Therefore, the district court abused its discretion by refusing to be bound by the plea 
agreement at sentencing. 
Furthermore, even if the district court's vague language stating that it would let 
Mr. Ball know whether it was accepting the plea agreement at sentencing is permissible 
under Idaho Criminal Rule 11, Mr. Ball contends he still should have been given the 
opportunity to withdraw the psychosexual evaluation and polygraph examination and 
proceed with sentencing before a different district court judge. The district court in this 
case had already received the benefit of Mr. Ball's Fifth Amendment waiver and the 
evaluations under the plea agreement. Notably, when Mr. Ball was informed that the 
district court would not be bound to the plea agreement, Mr. Ball asked the court if he 
withdrew his plea whether the court would remove itself from the case, and the court 
responded that it would not. (Tr.4114108, p.21, Ls.5-9.) Mr. Ball also explained that he 
had bared his soul and "only things that only God knew about" in the documents the 
court reviewed prior to sentencing, believing that if he was 100 percent honest, the 
district court would probably follow the Rule 11 agreement. (Tr.4114108, p.21, Ls.10- 
17.) This indicates that Mr. Ball believed the district court's acceptance of the plea 
agreement was contingent on his participation in the evaluations, rather than what 
recommendations were made by them. Additionally, the district court did not explain its 
decision or otherwise acknowledge the evaluations at sentence. (Tr.4114108, p.21, Ls.1- 
17.) However, the only information that changed between the acceptance of the plea 
and the time of sentencing was the courts receipt of the evaluations. Under these 
circumstances, it cannot be said that the evaluations had no impact on the sentencing 
decision. 
Ultimately, allowing the district court in this case to refuse to be bound by the 
plea agreement, after it had obtained a Fifth Amendment waiver from Mr. Ball and had 
received the psychosexual and polygraph evaluations, permits the district court to 
obtain the benefit of these documents under the guise of a plea agreement, without the 
consequences if it chooses not to follow the agreement. Thus, even if the district court 
could choose not to follow the plea agreement at sentencing, it nevertheless abused its 
discretion by proceeding with sentencing Mr. Ball with the benefit of documents 
specifically obtained as part of the plea agreement. Here, at a minimum, the court 
should have allowed the evaluations to be withdrawn and reassigned the case to a 
different judge for sentencing. 
Mr. Ball Contends The District Court Abused Its Discretion When It Sentenced Him To 
Twentv Years. With Seven Years Fixed. Followina His Guilty Plea To Rape 
Mr. Ball asserts that, given any view of the facts, his unified sentence of twenty 
years, with seven years fixed, is excessive. Where a defendant contends that the 
sentencing court imposed an excessively harsh sentence, the appellate court will 
conduct an independent review of the record, giving consideration to the nature of the 
offense, the character of the offender, and the protection of the public interest. See 
Sfafe v. Reinke, 103 Idaho 771, 653 P.2d 1183 (Ct. App. 1982). 
The ldaho Supreme Court has held that, '"[wlhere a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence."' State v. Jackson, 130 ldaho 293, 294, 939 P.2d 
1372, 1373 (1997) (quoting State v. Cotton, 100 ldaho 573, 577, 602 P.2d 71, 75 
(1979)). Mr. Ball does not allege that his sentence exceeds the statutory maximum. 
Accordingly, in order to show an abuse of discretion, Mr. Ball must show that in light of 
the governing criteria, the sentence was excessive considering any view of the facts. 
Id. (citing State v. Broadhead, 120 ldaho 141, 145, 814 P.2d 401,405 (1991), overruled 
on other grounds by State v. Brown, 121 ldaho 385, 825 P.2d 482 (1992)). The 
governing criteria, or objectives of criminal punishment are: (1) protection of society; (2) 
deterrence of the individual and the public generally; (3) the possibility of rehabilitation; 
and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe, 99 ldaho 
382, 384, 582 P.2d 728, 730 (1978)). Here, Mr. Ball contends that the district court 
abused its discretion when it failed to adequately consider the mitigating circumstances 
in his case, including his remorse and acceptance of responsibility, as well as the 
support of his family and friends. 
Throughout the proceedings, Mr. Ball has accepted responsibility for his actions 
and has repeatedly expressed his remorse. At his sentencing hearing, Mr. Ball stated: 
"Your Honor, I take full responsibility for the things that I did do. And I hide nothing from 
you. And if given a chance at that rider program, I won't disappoint anybody." 
(Tr.4114108, p.30, Ls.19-23.) In his presentence questionnaire, Mr. Ball apologized to 
the victim and her family, as well as his own family, stating that his actions were wrong, 
unacceptable, shameful, and ungodly. (Presentence Questionnaire, p.2.) He also 
stated that he had no excuse for his behavior and that he "would do anything to change 
it ail." (Presentence Questionnaire, p.3.) Additionally, Mr. Ball explained that he took 
full responsibility for his actions. (Presentence Questionnaire, p.20.) 
At his sentencing hearing, Mr. Ball's wife, two sons, and his friend, Jim Parsley, 
were present to support Mr. Ball. (Tr.4114108, p.28, Ls.22-24, p.31, Ls.7-17.) Mr. Ball's 
counsel noted that "[hlis family loves him and values him greatly, and they're here for 
him." (Tr.4114108, p.29, Ls.1-3.) Additionally, Mr. Ball's wife wrote a letter to the court in 
support of her husband, describing him as a loving husband and wonderful father, and 
stating that Mr. Ball would bend over backwards to help anyone in need. (Letter from 
Linda Ball attached to the presentence materials.) He also received letters in support 
from Pastor Gordon Rogers and, and James Parsley. (R., pp.256, 270.) 
Mr. Ball contends the district court should have adequately considered the above 
mitigating information at his sentencing, and that his sentence is excessive in light of his 
remorse, acceptance of responsibility, and the support of his family and friends, as well 
as the other mitigating circumstances in his case. 
CONCLUSION 
Mr. Ball respectfully requests that his sentence be vacated and that his case be 
remanded to the district court with instructions that the binding plea agreement be 
followed, or alternatively, for a new sentencing hearing before a different judge. 
Alternatively, Mr. Ball requests that this Court reduce his sentence as it deems 
appropriate, or remand his case for a new sentencing hearing. 
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